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Bermuda Environmental Sustainability Taskforce





	Suite 1518
#48 Par-la-Ville Road 

Hamilton HM 11

tel.:441-292-3782 

email: <office@best.org.bm>



27th May, 2015

Senator The Hon. Michael Fahy, JP

Minister of Home Affairs

5th Floor, Dame Lois Browne-Evans Building

Court Street, Hamilton

Dear Minister Fahy

This letter contains the grounds and details of the appeal by the Bermuda Environmental Sustainability Taskforce (BEST) of the DAB decision to approve application # P0483/14, Proposed Land Reclamation (11.1 acres) to support two Phased Uses: Phase 1 – ACBDA Event Village and Phase 2 – Department of Marine & Ports operations, Commercial Marine Facility and Marina – Listed Building Site (Final).

The following acronyms are used in this document

	Acronym
	Full Name

	AC
	America’s Cup

	ACBDA
	America’s Cup Bermuda

	BEC
	Bermuda Environmental Consultants

	BWC
	Bermuda Water Consultants

	DAB
	Development Applications Board

	DCS
	Department of Conservation Services

	DEP 
	Department of Environmental Protection

	DOP
	Department of Planning

	EIA
	Environmental Impact Assessment

	EIS
	Environmental Impact Statement

	EIStudy
	Environmental Impact Study

	MES
	Marine Ecological Survey

	PW
	Public Works

	WEDCo
	West End Development Corporation

	WWS
	Wind and Wave Study


We submit this appeal on the grounds that

1. The submitted Environmental Impact Study supplied by Bermuda Water Consultants (BWC EIStudy) was flawed in procedure and content.
2. The Department of Planning (DOP) failed to convey to the Development Applications Board (DAB or “the Board”) that the BWC EIStudy was a grossly inexpert and deficient document, and that the BEC EIS Addendum (an emergency Environmental Impact Statement sponsored by ACBDA and conducted by Bermuda Environmental Consultants) did not fix all the flaws nor correct all the failings. Despite the deficiencies, the DOP erroneously conveyed to the DAB that the BWC EIStudy was an assessment capable of supporting the application.
3. The DOP failed to apprise the DAB that the EIS Addendum of record addressed only the landfill aspects of the application and NOT those of Phases 1 & 2, and concurrently misled DAB into believing that BWC EIStudy had merit for assessing Phase 2.
4. The DAB failed to request an Addendum that dealt with Phases 1 & 2 aspects of the development and, by not making such a request, the DAB failed in its obligation to procure the best information and to be fully informed when making its decision, as required by the Supreme Court.

5. The DOP failed to convey to the DAB and the DAB failed to include key conditions recommended by the Bermuda Environmental Consulting, Ltd. (BEC), the ACBDA’s (America’s Cup) designated environmental consultants.
6. The DOP failed in its duty to fully inform the DAB by failing to convey to the DAB key concerns of government agency consultants.
Background

In November and December 2013, and January 2014 BEST was invited to three meetings with WEDCo at which we were given presentations and updates on their Land Reclamation plans. In response to WEDCo’s initial presentation, BEST sent the following feedback that included our concern that the scoping process for their EIA/EIS had leap-frogged over some important steps:

According to the recommendations in the DOP’s Guidance Notes GN106: “Environmental Impact Assessments and Environmental Impact Statements,” the first three steps in the consultation process (page 5) should involve “consultees”. It was easy for me to conclude that your group had decided to bypass those steps when you said during our meeting yesterday that you had already submitted a draft EIS to the DOP for appraisal — step # 7 in the DOP’s process. Further, since an EIS (statement) normally grows out of and depends on an EIA (assessment), it leaves me with the question of how an EIS could have been drafted and submitted for appraisal, apparently without a foundational EIA and without stakeholder consultation into the scope of the assessment. 

I did note that the scoping document and/or the draft EIStudy prepared by Bermuda Water Consultants (BWC) contained what looked to me like a complete copy of the DOP’s Guidance Notes GN106, which would indicate that BWC and their client, your group, were fully aware of its recommendations. [see Appendix 01]
No response to these concerns was received.

On 28 April 2014 BEST sent via email our feedback memo [see Appendix 02] on the project in which we again voiced our concerns and questions about the process and content of the EIA/EIS. Again, we received no response to our concerns, not until 6 March 2015, almost a year later, and several months after the application had been formally submitted to Planning (on 3 December 2014).

On December 19, 2014 BEST submitted a letter of objection to the original form of application P0483/14,[see Appendix 03] providing details of inadequacies in respect of four main points:

1. The EIA process was not followed correctly.

2. Ecological losses are not quantified nor balanced against quantified gain.

3. Statements in the EIS [BWC EIStudy] are not tested.

4. Good evidence (as in the MES and WWS studies) was not utilized to inform and improve the project

A further addendum letter of objection was also submitted on December 19, 2014 [see Appendix 04] that set out additional inadequacies of the application’s Environmental Impact Study (BWC EIStudy) document. [see Appendix 05]

Given the scope and complexity of the original application, and in recognition of the significant time constraints being dictated by Bermuda’s commitment to the America’s Cup (AC35) timetable of events (albeit only for a part of the proposed work) a suggestion to divide the development into 3 parts was taken up and is reflected in the current application description. The Land Reclamation forms the basis for Phase 1,  an interim use ‘Event Village’ for the America’s Cup. Phase 2 consists of the end uses of the landfill, which are the Department of Marine and Ports consolidated office and vessel operations facility (including vessels repair and maintenance), and a Commercial Marine Facility and Marina.
The landfill and the Phase 1 interim uses have time constraints — AC 35 is on an accelerated schedule. However, none of the components of Phase 2 are needed for the America's Cup. In fact, no occupancy by the Phase 2 or end uses can occur until after the America's Cup Village is dismantled and the area vacated, sometime after 2017. None of the elements of Phase 2 are under a time pressure that would require hasty processing. 

The original BWC EIStudy 

On March 30, 2015 BEST submitted a letter to the Development Applications Board (DAB) to address aspects of the landfill and both Phase 1 and Phase 2 of the application.[see Appendix 06] Given that the initial BWC EIStudy submitted for this application was deemed to be inadequate, an Addendum for the landfill — and the landfill only — was submitted by ACBDA in support of the Land Reclamation project.  An earlier Addendum [see Appendix 07] for what is arguably a much more environmentally-insensitive proposal for end uses, now represented as Phase 2, was withdrawn.
The withdrawn Addendum, while no longer operative, is instructive in that a) it seeks to address issues raised as unsatisfactorily addressed in the BWC EIStudy and b) as this addendum was withdrawn, any issues it did address, especially as they apply to Phase 2, are no longer satisfactorily addressed. 

The issue of these Addenda to the submitted BWC EIStudy is relevant in that it is via a thoroughly scoped EIS supported by relevant studies that the DAB can carry out its obligations in the development application process. If an EIS is submitted, then it is to be expected that the EIS meets sufficiently excellent standards to provide the DAB with a complete assessment of pertinent environmental and related issues. If, however, the EIS is found to be flawed then it deprives the DAB of the value that would be expected due to its existence.
A 2014 Supreme Court judgment [see Appendix 08] established that 
“… there is a mandatory obligation for the DAB to obtain the best quality information to enable a sound development decision to be made in relation to major proposed developments. Depending on the facts, this will usually require an EIA to be carried out (in relation to applications such as the Tuckers Point development), unless there is some rational basis for deciding that an EIA/EIS is not required. (emphasis added) 

It seems most compellingly obvious that as an EIStudy was produced for this application (we note that we have never seen or heard mention of an actual EIA) that such EIS must contain the “best quality information” and that there is an obligation on the part of the DAB to obtain same.

Having required and received an EIA/EIS as part of the South Basin application, the DOP is obligated to verify, and the DAB obligated to confirm, that the EIA/EIS of record is of the best quality to enable a sound development decision. This was not done. The quality of the BWC EIStudy submitted with the application was declared deficient, so much so that two Addenda were crafted. The first Addendum, done by the applicant (and designated in the BWC EIStudy as its Appendix X) was then superseded by a second Addendum crafted by Bermuda Environmental Consulting, Ltd. (BEC) [see Appendix 09]. Both these addenda were done at emergency speed, under pressure of the America’s Cup timetable. We note that by letter of 23 March 2015 the applicant specifically requests that the second Addendum supplant the first Addendum: “We request that the prior addendum filed by WEDCO on 6th March [2015] be superseded by the Addendum being filed next week.”[see Appendix 10]
Given that the BWC EIStudy had been supplemented by one Addendum, which was itself then nullified and replaced by a second Addendum that strictly limited its area of coverage solely to the Land Reclamation (the basis of the application required by the America’s Cup) the original BWC EIStudy cannot possibly then be viewed as competent to fully assess the impacts of those aspects of the application comprising Phase 2.

The landfill and Phase 1 of this development is being pushed by the America’s Cup timetable of events that are starting almost immediately and lasting until the finals in 2017 and possibly beyond. Phase 2, the inadequately studied and tested aspect of the application still has time to be properly assessed. As such, BEST had recommended that Phase 2 not be included as part of this application in light of the failure by the Applicant to justify, by way of the appropriate breadth and depth of required studies, what was being proposed.

In our attempts to avoid an impasse and in the spirit of finding mutually agreeable solutions, we met on 16th and 24th April 2015 with ACBDA, the local America’s Cup franchise holder, and their consultants Bermuda Environmental Consultants (BEC). Discussions have continued as the deadline for submitting an appeal has approached.
1. The submitted Environmental Impact Study supplied by Bermuda Water Consultants (BWC EIStudy) was flawed in procedure and content.

There are many, critical issues that have attended the EIA/EIS process for the planning application #P0483/14. An EIStudy was originally created for the site by Bermuda Water Consultants (BWC), however that BWC EIStudy was flawed with “numerous critical shortcomings” of both content and process.

It is not a pleasant task to critique a professional document for which the diagnosis is not positive. However, the EIStudy produced by Bermuda Water Consultants (BWC) and submitted by WEDCo with the application needs itself an honest though painful review. 
As to process, there was very limited stakeholder consultation, all of which was done after the scoping parameters had already been determined. The Planning Department abandoned the standards of its own guidelines by allowing the applicant to bypass essential elements normally covered by the consultation phase of the application process. Not only did the applicant conduct a loose and mostly after-the-fact consultation with NGO stakeholders, the applicant completely ignored the most important stakeholder, the Bermuda public. A proper pre-EIA scoping process would have informed the applicant of the need for stakeholder and public consultation. By shortcutting the scoping process, WEDCo deprived themselves of vital input from key stakeholders and more importantly deprived the public of the opportunity to have their say.

There was no public consultation despite a major community stake in the conversion of 11 acres of productive marine biosphere into sterile, concrete-capped Land Reclamation. The public was promised “town hall meetings”[see Appendix 11] that to the best of our knowledge never materialised.

As to content, we have assembled in Appendix 12 [see Appendix 12] items and comments in a generous sampling of flaws that illustrate why this document needed to be superseded in its content by two successive Addenda, and why it cannot be considered as an adequate assessment tool for any aspect of the application, neither the landfill, Phase 1 nor Phase 2.
Because of the inadequacies found in the initial BWC EIStudy, an addendum to the original application was submitted by the America’s Cup Bermuda franchise holder (ACBDA). [see Appendix 09] However, that Addendum was submitted in support solely of the Land Reclamation aspect of the application.  There was no such addendum submitted for the AC35 interim uses comprising Phase 1, nor the Marine & Ports boatyard operations, the Commercial Marine Facility or the Marina — the remaining “end use” elements of the application, now represented as Phase 2.
In their Addendum the ACBDA consultants, BEC, made the following declarations about the insufficiency of the original BWC EIStudy [see Appendix 9, pp. 2-5] (emphasis added):
“Bermuda Environmental Consulting Ltd has been instructed by ACBDA to develop this Addendum to strengthen and update the Environmental Impact Statement submitted by CID in support of their original application to develop a marina and marine maintenance facility in the South Basin at Dockyard, which was to be achieved in part by land filling on 11 acres of seabed. The need for this Addendum is precipitated by substantive changes relating to the interim use as the AC35 venue and in the design of the proposed landfill, coupled with numerous critical shortcomings associated with both the content and the process by which the original EIA was developed. These shortcomings present an unacceptably high risk of delays arising from challenges to the permitting of this land fill and subsequent development which may prejudice delivery of the America’s Cup. (S1.2) 
“Scope:

This Addendum focuses entirely on the construction of the landfill site to accommodate AC35, with no detailed testing of the impacts associated with any long-term end use. (S2.1)
“2.2.3 Redesign of Marina:

The Wind and Wave Study commissioned by the Cross Island Development group and presented as an appendix to their EIS [BWC EIStudy] concludes that the marina will be exposed to waves that exceed the accepted design standards for such facilities. That study further concluded that the marina would require protection from a fixed breakwater located inside the South Basin. As no such breakwater has been proposed to date it has been agreed with the developer that the marina requires redesign. We have thus eliminated it from further consideration. (S2.2.3)
“2.2.4 Marine Service Yard:

Substantive further design detailing is required for the commercial boatyard component of the proposed development. The extreme exposure of the site and consequential vulnerability to: regular weather-induced disruption of work; the probable need to evacuate vessels during hurricanes; and potential impacts associated with inundation of waste treatment systems are untested in the EIS [BWC EIStudy] and deserves testing that is beyond the scope of this study. Additionally the need noted by Works & Engineering for concrete surfacing, which Environmental Protection requires to drain to catchment trenches for treatment require further detailing. The stacking system proposed for vessels presents a high profile visual element, which should also be assessed for compatibility with the historic and aesthetic context of the South Basin. As the AC35 event will tie up this site until the end of 2017 the requirement for subsequent, better-informed submissions should not pose any hardship to the proponent but rather would provide time for further proof of concept. Accordingly, we do not consider this element further.” (S2.2.4)
Note that these declarations emanate from the applicant’s own environmental consultants.

It is also important to note that the BEC Addendum EIS deals solely with aspects of the development needed by the America’s Cup (“the construction of the landfill site”), and NOT with any aspects of the development that are not needed by the America’s Cup (Phase 2). In addition to other statements that appear throughout the application’s documentation, this is bluntly stated in the Addendum Appendices, “… this addendum does not address the proposed end use [that is, Phase 2] of this application”[see Appendix 13, p. 55] The applicant's Environmental Impact Statement Addendum is a substitute only for the landfill aspects of the application. Therefore, Phase 2 has an EIStudy that even the applicant, via his expert consultants, declares is substandard and inadequate.

In other words, Phase 2 of the proposed development has NOT been assessed by the EIS Addendum of record, and has been inadequately assessed by the original, substandard EIStudy — a “critical shortcoming”. 

This theme is echoed by the Department of Public Works (PW) in its memo of 14 January 2015:
PW did not consider the EIS [BWC EIStudy] to be comprehensive insofar as all impacts stemming from construction of the reclaimed land itself to the proposed commercial marine facility use had not been fully described or tested. 
Multiple stakeholders—including both the applicant’s environmental consultants and the Government Department that will utilize the final development—agree that the portions of the BWC EIStudy that address Phase 2 are insufficient. 

We are severely concerned in that the BWC EIStudy was intended to provide full assessment of environmental impacts and mitigations for all aspects of the application. Despite our contention made to the applicant, the Director of the DOP, and to the DAB via our objection letters, that the BWC EIStudy was flawed in process and content, a substandard EIStudy was submitted with the application. 

The DOP asked further questions regarding the BWC EIStudy that resulted in an Addendum to the BWC EIStudy being delivered to the DOP and shared with us attached to a letter dated 6 March 2015 from the applicant, signed by Mr. Andrew Dias of WEDCo [see Appendix 07]. BEST responded with a letter sent via email on 10 March 2015,[see Appendix 14] in which we a) commented on the tardy response (6 March 2015) to our feedback on the then draft BWC EIStudy, and more importantly b) shared our critique of the BWC EIStudy Addendum (Appendix X of the BWC EIStudy). 

A sampling follows of the flaws in the BWC EIStudy which was submitted with the application [see Appendix 12] for a more extensive listing).
5. The BWC EIStudy Executive summary contains information never mentioned in the BWC EIStudy text.

	Item
	BEST Comment

	The Executive Summary contains info not found in BWC EIStudy proper, e.g. an “excerpt” from David Wingate (Exec Summary, p.5)
	The “excerpt” is not identified; there are no quotation marks or other marks to delineate the excerpt, and no citation of source; no indication of where or when Dr. Wingate uttered or wrote the words. This excerpt is not mentioned anywhere in the study and one wonders how or why it could then find its way to be included in a summary.


6. The BWC EIStudy contains erroneous information. 

	“The treated effluent will be subsequently directed to the sewer system and on to the WEDCO wastewater treatment plant for further treatment and disposal.” (BWC EIStudy, p.27)
	The Department of Environmental Protection (DEP) recommends that ALL grey water used for washing etc. be directed to a deep sealed borehole. DEP recommends removing the sentence of the BWC EIStudy (page 27) that states the wash water will be directed to the waste water treatment plant as this would not meet the influent requirements. (EIS Addendum Appendices, p.13)


7. The BWC EIStudy failed to incorporate relevant and important information into its assessment (wind and wave study). According to BEC Addendum to EIS (p.4, s2.2.3: Redesign of Marina): “The Wind and Wave Study (WWS) commissioned by the Cross Island Development group and presented as an appendix to their BWC EIStudy concludes that the marina will be exposed to waves that exceed the accepted design standards for such facilities. That study further concluded that the marina would require protection from a fixed breakwater located inside the South Basin.” While the original BWC EIStudy mentioned the WWS and included it in their appendices, (and the first BWC EIStudy Addendum justified the scope set for the WWS) the BWC EIStudy was bereft of any assessment derived from the WWS and listed no actions in mitigation. Any fixed breakwater as required would require its own EIA/EIS.
8. The BWC EIStudy included information that was outdated and/or no longer applied.

	“As part of the ongoing monitoring of the Heritage Wharf, regular air quality testing is currently in place for the Dockyard area under a program overseen by the Department of Environmental Protection and will serve as an indicator for air quality throughout the course of these works.”[see Appendix 05, S9.2, p28]
	The Department of Environmental Protection (DEP) comments specifically on this point:  

Reference to the on-going Heritage Wharf air quality monitoring study should be removed as this was completed two years ago.[see Appendix 13, p.14]  
The BWC EIStudy is critically flawed; in this case it represents that monitoring will take place by an "ongoing" study that no longer exists. 

The DOP failed to bring this to the attention of the DAB or, if it was brought to the DAB's attention, the DAB then failed to request and require a credible Environmental Impact Assessment/Statement.


9. The BWC EIStudy had a flawed scoping process and, as the scoping exercise forms in effect the blueprint of any EIA/EIS, an inadequate scoping exercise will almost inevitably result in a less than adequate product. The inclusion of outdated or erroneous information and the exclusion of relevant information would likely have been avoided had the recommended Scoping Exercise as set out in the DOP’s EIA Guidance Notes 106 been conducted.

10. While WEDCO notes in its 6 March 2015 response to our feedback of April 2014 [see Appendix 07, p.3] that the industrial activities now present in the North Basin, i.e. “sand blasting, scraping and painting of vessels etc.”, will be moved to the South Basin as part of Phase 2 of the development, there is no clear assessment of the environmental impacts of these and other operational activities attending an active boatyard in its new location. We are aware that sand blasting and scraping are noisy activities and while residential receptors may not be in proximity during some of the construction period (due, it is posited, to tenant absence pending hurricane repairs), nearby housing will be at some time occupied and subjected to operational noise. Also, adjacent businesses are likely to experience noise, particle and airborne chemical pollutants that should be specified, quantified and mitigated. It is inadequate to assume that “testing” done some years previously for the Heritage Wharf Project and unspecified “observations” are adequate to demonstrate that “excessive noise and vibration are not a significant issue”.[see Appendix 05, p.31]
The following items are covered in more detail Appendix 07.
11. [The BWC EIStudy draws conclusions and makes statements and assumptions unsupported by evidence.]

12. [The BWC EIStudy cites consultations with no documentation.]

13. [The BWC EIStudy resembled more a series of promotional brochures than a scientific assessment document]

NOTE: Among the ‘critical shortcomings’ of the BWC EIStudy was that, starting on page 14, the BWC EIStudy cites several times a previously-done Heritage Wharf EIStudy as a reference, [see Appendix 05, pp. 14ff] but that document (which was itself flawed in content and process and severely criticised by NGOs) is not included in the BWC EIStudy appendices and is unavailable from the authors. We were told we would have to visit the DOP to view a copy possessed by the DOP. We were, however, unable to obtain a copy of the document, hence our inability to include it in our bundle of documents.
The litany of defects riddling the BWC EIStudy, whether assumptions, errors, or unscientific statements should have rendered the document as unsuitable for the purposes it was submitted, that is, to provide the DAB with “the best quality information to enable a sound development decision to be made” as has been stipulated by the Supreme Court. We find it incredible that the Department of Planning has continued to treat this BWC EIStudy as though it still has a legitimate role to play in this application despite its deficiencies being repeatedly highlighted by objectors, stakeholders, Government Agencies and the developer’s own consultants, and it being superseded by two consecutive EIS Addenda.
2. The Department of Planning (DOP) failed to convey to the Development Applications Board (DAB or “the Board”) that the BWC EIStudy was a grossly inexpert and deficient document; and that the BEC EIS Addendum did not fix all the flaws nor correct all the failings. Despite the deficiencies, the DOP erroneously conveyed to the DAB that the BWC EIStudy was an assessment capable of supporting the application.
The DOP failed to adequately inform the DAB of important factors that rendered the BWC EIStudy unworthy. 

3. The DOP failed to apprise the DAB that the EIS Addendum of record addressed only Phase 1 aspects of the application and NOT those of Phase 2, and concurrently misled DAB into believing that BWC EIStudy had merit for assessing Phase 2
In its “Board Report” submission to the DAB, the DOP failed to apprise the DAB that the original EIStudy (authored by Bermuda Water Consultants) was flawed because of “numerous critical shortcomings” in content and process and should be discounted altogether. The critical aspect here is that while the assessment of the landfill aspects of the EIStudy was upgraded by the BEC Addendum, Phases 1 & 2 aspects of the proposal remained unassessed, or inadequately assessed, for their environmental impact.

The Board Report specifically says “…the issues raised by consultees and objectors have had to be addressed by the addendum to the EIS…”,[see Appendix 15, p.4] implying that the Addendum fixes things when the Addendum’s authors have emphatically stated that their Addendum does not address ANY aspects of the end uses (Phase 2).

The Board Report speaks to some of the shortcomings of the BWC EIStudy, “…it was evident that the EIS [BWC EIStudy] was inconclusive with respect to a number of key considerations. These shortcomings included not fully testing all impacts associated with what are now the Phase 2 uses….”[see Appendix 15, p.3] A few lines further on the Board Report declares “In light of the inadequacies, the addendum to the EIS [BWC EIStudy] was prepared.” Again, the inference can be, and very likely is, that the addendum to the EIS addresses shortcomings of the BWC EIStudy as they relate to end uses (Phase 2), which it doesn’t.

Further text in the Board Report sends signals that, taken together with the above, suggest that the addendum provides assessment that includes Phase 2 end uses. “In the first instance, the EIS had identified information gaps. The addendum, while focusing on the land reclamation activity, has provided additional information that assists in assessing the application.”[see Appendix 15, p.8] The Department could have sent a clear message that the addendum focused “exclusively” or “only” on the land reclamation. Instead, the several references, combined with loose language, will have undoubtedly lulled the DAB into believing erroneously that Phases 1 & 2 (interim and end use) impacts were thoroughly assessed.

As a consequence, the DAB failed in its “mandatory obligation to obtain the best quality information to enable a sound development decision to be made.”

4. The DAB failed to request an Addendum that dealt with Phase 2 aspects of the development and, by not making such a request, the DAB failed in its obligation to procure the best information and to be fully informed when making its decision, as required by the Supreme Court.

5. The DOP failed to convey to the DAB and the DAB failed to include the following conditions recommended by the developer’s environmental consultants

The developer’s environmental consultants, BEC, included in their EIS Addendum a list of conditions that would be appropriate in order for the landfill aspect of the development to proceed in an environmentally sensitive manner.[see Appendix 09, pp. 17-18] Despite these recommendations, the DAB failed to include a number of conditions listed below. 
Historic Wrecks:

14. Custodian of Historic Wrecks to undertake an assessment of heritage value prior to any dredging in Grassy Bay.

15. Facilitate monitoring of dredge spoils for artefacts (only those protected by legislation by Custodian of Historic Wrecks). 
Translocation of Species:

16. Ecological surveys of proposed dredge sites should be conducted in coordination with DCS prior to dredging.

17. Partially offset loss of seagrasses by replacing traditional moorings with environmentally friendly systems in areas where seagrasses are being degraded by ground chains in consultation with DCS. 
18. In consultation with DolphinQuest develop a plan to mitigate noise impact on their dolphins if this becomes necessary. 
Water Quality:

19. The closing of the western end of South Basin by some means and methodology agreed with Public Works should be imposed to reduce currents and hence distribution of sediment plumes.

20. In areas to be dredged and adjacent to land-fill site, and in coordination with DEP, monitor turbidity and TSS at key receptor sites with DEP-recommended trigger level of 3 NTU and >5 mg/I TSS to stop dredging when exceeded. 
21. Grey water should not be used for watering down spoils. 
22. The use of pump-out facility should be imposed for construction vessels. 
Omissions and Inadequacies of The Board Report

The DOP presentation to the DAB, titled The Board Report, is the main documentary vehicle through which the Department provides the DAB with the information gathered from all stakeholders of the development project. Condensation of multi-stakeholder input into a cohesive readable document for the DAB’s comprehension is undoubtedly a difficult task. Nevertheless, it is the document that steers and shapes the DAB’s thinking on an application. 

The Board Report states “The South Basin is established as an industrial site already and thus the M&P facilities will be compatible with existing zoning.”[see Appendix 15, p.11] Industrial uses are deemed “acceptable”. However, the existing zoning for the above-water segment of the site, comprising the Breakwater and Cross Island, is Coastal Reserve and Water Resources Protection. Surely the conversion of environmentally sensitive, protected and productive marine acreage to industrial uses such as a boatyard, commercial marine facility and marina would require studious impact assessment spelling out and quantifying the economic and bio-productive losses and balancing them against an expected and quantified gain. No such analysis is presented to support the above statement or to justify the massive transformation from vital marine productivity to industrial end uses. 

BEST is not the only entity calling for a comparative analysis of the existing marine biome versus the industrial end uses. The Department of Conservation Services (DCS) in the section titled “Further information required” of their 15 January 2015 memo states [see Appendix 13, p.4]:

In considering the above EIS the DCS will request additional information and clarification via the Department of Planning on the following issues: 
1. The business case supporting the economic sustainability of the marina. The acreage of proposed fill has increased from 6 acres originally, to 9 and now 11 acres, with no justification provided. 
2. Risk assessment of suitability of the proposed location for the intended purpose. 
This request repeats an earlier DCS call for “economic valuation of services provided by the habitat that will be destroyed by the proposed landfill.”

Obviously this information should be delivered before the marina and other end uses were approved but there is no indication that these requests were either fulfilled prior to approval or included as conditions of approval.
The Board Report BACKGROUND section (p.4) makes it clear that the scoping exercise for the EIA/EIStudy was inadequate, incomplete in process and content, and had to be addressed via an Addendum. NOTE: However, the Board Report does not make clear that the Addendum addressed ONLY the Land Reclamation  and NOT AT ALL the interim and end use aspects of the proposal, all of which are lumped into Phases 1 & 2. 

6. The DOP failed in its duty to fully inform the DAB by failing to convey to the DAB key concerns of government agency consultants.

Marine Resources Board (MRB): the DOP in its presentation to the DAB referencing the MRB highlighted those aspects that spoke positively of the development but downplayed or short-changed comments that were critical of content and/or process. The following excerpts from the MRB memo reflect a greater level of concern about a lack of consultation and in particular about the EIStudy, little if any of which appears in the DOP’s presentation to the DAB:

Marine Resources Board 
The MRB considers the South Basin to have a rich marine ecology, important as a nursery for juvenile fish stocks and habitat for protected species.  This project as proposed will result in destruction of substantial areas of protected coral species and sea grass and result in the displacement of key marine species such as resident sea turtles. Further that the project site is immediately surrounded by important and sensitive marine habitat. 
The MRB has been aware of the project for some time and has repeatedly requested consultation in this regard.  Given restricted consultation period and based on the just-supplied information the MRB has restricted its comments to the extent of the reclamation area and marina. 
The MRB noted that the EIS as submitted [i.e. the original EIStudy which is being depended upon to assess all aspects of Phase 2 — all development other than the landfill] is lacking information, including: 
23. Construction details of the reclamation area and docks.

24. Methodology such as wave attenuation, sediment containment.

25. Containment of grey/waste water.

26. Details on any structural or facility association with America’s Cup.

27. Changes to permanent buildings associated with proposed South Cross Development Marine Facility and Marina.

28. Confirm that the marina will not interfere with piloting of vessels.

Recommendations: 
29. All dredging associated must be independently monitored and that this function be done by technical officers of the Ministry of Health, Seniors and the Environment.

30. Infill materials should be subject of a separate EIA with stakeholder consultation.

31. DCS to provide a baseline analysis of the critical benthic communities before and after dredging.

32. Turbidity and TSS monitoring during infill at 2 sites.

33. All associated boat repair needs drainage system.

34. Precautions to prevent nutrient-rich grey water from getting into marine environment.

35. All grey water directed to a deep-sealed borehole.

36. Requires design precautions to prevent grey water from entering the marine environment.
37. Non portable sewage pump-out facilities to be accessible by all super yachts from berths.

38. Oil Spill Contingency Plan.

39. Applicants to comply with required licenses and permits.

40. Protected Species Permit needed to destroy seagrass – do not recommend seagrass translocation.

41. Protected Species Permit be required to track a minimum of the 3-5 resident green turtles that will be displaced, using GPS tags and that the developer pay for that.

42. Relocation of identified corals, etc.

43. Creation of a seabird roosting area in the vicinity.
44. Eco enhancement incorporated into exterior of dock faces to encourage bio-diversity.
Department of Environmental Protection (DEP) 
In its memo of 13 January 2015 [see Appendix 13, p.12] The DEP points directly to a flaw in the EIStudy:

Due to the lack of sufficient detail in certain parts of the EIS [EIStudy] (dated Nov 2014) the Department has stated the necessary requirements to mitigate any potential environmental impact that could occur.

The DOP in its presentation to the DAB referencing the DEP [see Appendix 15, p.5] omitted any mention of a key requirement: an EIS for any source site of dredge material. Thus the DAB was under-informed about an important assessment component affecting the landfill aspect of the proposed development. Specific wording provided by the DEP is as follows:

Department of Environmental Protection 
 “Dredge requirements”: It is understood that the removal of the dredge spoil from the North Channel will be part of a separate EIS under the North Channel Modification Project. DEP requires that the consideration of any removal of dredge material from the South Channel, or other sites, in order to meet the infill volume requirements at South Basin, should also be part of a separate EIS with stakeholder consultation.[see Appendix 13, pp. 12-14] 
No such “separate EIS with stakeholder consultation” has taken place, been scheduled or been included as a condition.
DEP also requires precautions, through infrastructure design, to be incorporated into the design for South Basin to prevent this nutrient-rich grey water from entering the marine environment. Failure to meet this requirement will lead to phytoplankton blooms and benthic macroalgae in the vicinity of the South Basin. Excessive nutrients will also affect dissolved oxygen concentrations which have been linked to fish kills over hotter months. [see Appendix 13, p.12]  
The BWC EIStudy refers to a trench or basin for collection of these effluents.[see Appendix 05, p27] Such an open collection system is deemed unacceptable, but this DEP requirement is not referenced in the Board Report or the Board Minutes.

The DEP makes a further recommendation for the disposal of grey water, and for the correction of a faulty statement in the BWC EIStudy.
DEP would recommend that all grey water used for washing etc be directed to a deep sealed borehole. DEP recommends removing the sentence of the EIS [EIStudy] (page 27) that states the wash water will be directed to the waste water treatment plant as this would not meet the influent requirements. [see Appendix 13, p.13]
The DAB decision makes no reference that such a sentence removal from the BWC EIStudy has taken place, thus the EIStudy, in tandem with the “water quality” condition crafted by BEC that was omitted from the DAB decision, fails its due diligence.

DEP would welcome discussions with the developer to ensure that this detail is captured in the drawings and requirements. 
There is no record that any such discussions have taken place or been scheduled.

DEP comments: Section 9.2 of EIStudy (page 28). [this flaw is listed above]

Reference to the on-going Heritage Wharf air quality monitoring study should be removed as this was completed two years ago. 
This is yet another example of the “critical flaws” that plague the BWC EIStudy; in this case the EIStudy states that monitoring will take place by an "ongoing" study that no longer exists. The DOP failed to bring this flaw to the attention of the DAB or, if it was brought to the DAB's attention, the DAB then failed to request and require a credible Environmental Impact document.

Department of Conservation Services

The DAB failed to consider additional information required by agency consultant Department of Conservation Services who stated in its 15 Jan 2015 memo to the Marine Resources Board:[see Appendix 13, p.4] 
In considering the above EIS [EIStudy] the DCS will request additional information and clarification via the Department of Planning on the following issues: 


• The business case supporting the economic sustainability of the marina. The acreage of proposed fill has increased from 6 acres originally, to 9 and now 11 acres, with no justification provided. 


• Risk assessment of suitability of the proposed location for the intended purpose. 
BEST has put considerable effort into providing analyses to show that due to the flaws in the EIStudy submitted with the application done by Bermuda Water Consultants (BWC) that EIStudy does not meet the standard stipulated by the Supreme Court. The BWC EIStudy has been criticised by several government agencies, by the objectors and by the Environmental Consultants hired by ACBBDA who had to conduct an emergency and partial Addendum Environmental Impact Statement. We have felt let down by the DAB who could have called for a complete revision or replacement of the BWC EIStudy. We have felt bullied by the applicant WEDCO, who has pushed for feedback and meetings at which we, at least, have felt were very likely to be unsatisfactorily recorded.

Conclusion

In feedback to the applicant, letters to the Planner, letters to the Director of Planning, letters to ACBDA and their consultants BEC, and our letters of objection, BEST has repeatedly attempted to draw to the attention of all that the EIStudy produced by BWC was flawed in process and content. Despite our best efforts, the EIStudy was subjected only to a series of band-aid repairs until, at the very last moment before the application was put before the DAB for a decision, not one but two emergency EIS replacements were crafted, one of which was almost immediately withdrawn and the second attempted bravely to accomplish the almost impossible task of conducting an EIA/EIS exercise in a matter of days. 

The portion of the application for the Land Reclamation  still has some outstanding issues. These can be remedied rather quickly, and should be, to meet the obligations to and needs of the America’s Cup. The portion of the application for the end uses, known as Phase 2 is premature. There are so many shortcomings that will act as a drag to realisation  of the America’s Cup schedule and environmental reputation. Phase 2 should be returned to the drawing board.

BEST’s appeal should be upheld because:

1. The submitted Environmental Impact Study supplied by Bermuda Water Consultants (BWC EIStudy) was flawed in procedure and content.

2. The Department of Planning (DOP) failed to convey to the Development Applications Board (DAB or “the Board”) that the BWC EIStudy was a grossly inexpert and deficient document, and that the BEC EIS Addendum did not fix all the flaws nor correct all the failings. Despite the deficiencies, the DOP erroneously conveyed to the DAB that the BWC EIStudy was an assessment capable of supporting the application.
3. The DOP failed to apprise the DAB that the EIS Addendum of record addressed only the landfill aspects of the application and NOT those of Phases 1 & 2, and concurrently misled DAB into believing that BWC EIStudy had merit for assessing Phase 2.

4. The DAB failed to request an Addendum that dealt with Phase1 & 2 aspects of the development and, by not making such a request, the DAB failed in its obligation to procure the best information and to be fully informed when making its decision, as required by the Supreme Court.

5. The DOP failed to convey to the DAB and the DAB failed to include key conditions recommended by the Bermuda Environmental Consulting, Ltd. (BEC), the developer’s environmental consultants.

6. The DOP failed in its duty to fully inform the DAB by failing to convey to the DAB key concerns of government agency consultants.

The Minister in upholding this appeal should stipulate that:

For the Land Reclamation:

1) the recommendations contained in the EIS Addendum submitted by BEC [section 4.0] be included in their entirety as conditions of approval by the Development Applications Board, and 
2) the consideration of any removal of dredge material from the South Channel, or other sites, in order to meet the infill volume requirements at South Basin, should also be part of a separate EIA/EIS with stakeholder consultation. [see Appendix 13, pp.12-14] (recent studies done on the shipping channels would be considered acceptable), and
3) the following condition of approval be added: 

Any development application filed in connection with any development associated with America’s Cup must illustrate and document an appropriate period of pre-consultation with the public/identified stakeholders and be accompanied by the required appropriate technical assessments (to be agreed with the Department of Planning). 
For Phases 1& 2 (interim and end uses: Marine & Ports Buildings and Uses, Marina, Marina Building, and Commercial Boat Yard):

The DAB decision approving Phase 2 should be quashed and, given the magnitude and overall impact of the development, the applicant advised to reapply in a separate application and in so doing to follow existing guidelines for EIA/EIS or, if some alternate assessment vehicle is used, that justification for such alternate be included and, in any case, whatever impact assessment tool is applied, that its efficacy be verified by an independent assessor.

Sincerely

Stuart J. Hayward

Chief Advocacy Officer
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